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April 29, 2015 

 

Tom Howard, Executive Director  

 State Water Resources Control Board 

P.O. Box 100 

Sacramento, CA 95814 

 

Regarding:  NOTICE OF UNAVAILABILITY OF WATER AND IMMEDIATE 

CURTAILMENT FOR THOSE DIVERTING WATER IN THE SAN JOAQUIN RIVER 

WATERSHED WITH A POST-1914 APPROPRIATIVE RIGHT 

 

Dear Tom Howard; 

 

On April 13, 2015, Mountain Counties Water Resources Association (Mountain 

Counties) provided comments relevant to the State Water Resources Control 

Board’s (SWRCB) January 23 and April 2, 2015, notices of potential future water 

rights curtailments.  This is to express continued concern because in the April 23, 

2015, curtailment notice for the diverters on the San Joaquin, the letter states that 

“most or all pre-1914 rights in the San Joaquin River watershed are likely to be 

curtailed later this year due to the extreme dry conditions”. 

 

Mountain Counties appreciates the SWRCB’s leadership in managing the State’s 

precious water resources during this severe drought crisis and recognizes that the 

water system in California is very complex, but the association has significant 

concerns about the SWRCB’s continued proposed approach, specifically to the 

potential curtailment of Pre-1914 water rights. 

 

Mountain Counties consists of 54 member entities located in all or a portion of 15 

counties within the Sierra Nevada and Cascade mountain ranges. These foothill and 

mountain areas contain the headwaters for 40% of the state’s developed water 

supply and our members are vigilant stewards of these precious environmental 

resources. 

 

A primary Mountain Counties objective and goal is to assist the region in protecting 

water rights to ensure a reliable, sustainable water supply for our economic and 

environmental well-being for many future generations.  
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As previously expressed, Mountain Counties is concerned with the SWRCB’s notices of potential future 

curtailments, which suggest an intention to take the unprecedented actions of curtailing vested pre-1914 

appropriative rights and requiring reductions of riparian water rights.  We are fully aware that the severity of the 

drought requires appropriate regulatory action and we support the SWRCB’s adherence to the water right 

priority system in curtailing post-1914 water rights for the protection of senior water rights, including previously 

stored water.  However, no regulatory action should be imposed with respect to the long-standing legal rights 

of pre-1914 senior diverters.   

 

The appropriative water right system has been recognized in California since 1851. The water rights claims 

that existed before the passage of the Water Commission Act were grandfathered in, and have senior water 

rights initiated under the Water Commission Act of 1913. Water rights granted after 1914 were subject to a 

more orderly permitting and licensing procedure administered by the Water Commission, a predecessor of the 

State Water Resources Control Board. 

 

The Area of Origin Laws are a set of legislature enactments enacted during the formative years of the major 

water projects to alleviate northern California fears that local water supplies would be depleted.  Collectively, 

the laws are designed to protect water rights throughout a watershed, giving priority to right holders with the 

earliest documented claims – the “First in Time, First in Right” doctrine.   

 

Essential to this discussion and your decision, I would again like to point to a 1955 opinion written by then 

Attorney General Edmund G. (Pat) Brown.  The first paragraph of the analysis reads:  

 

 “Water Code Section 10505 is commonly referred to as the “County of Origin” statute.  Water Code Sections 

11460 and 11463 are the principal operative provisions of what is commonly known as the “watershed 

protection” statute.  These two statutes were enacted at different times and appear in different parts of the 

Water Code.  However, they have a common purpose, i.e., to reserve for the areas where water originates 

some sort of right to such water for future needs which is preferential or paramount to the right of outside 

areas, even though the outside areas may be the areas of greatest need or the areas where the water is first 

put to use as the result of operations of the Central Valley Project.”  

 

The effect of Section 10505 is to reserve water which originates in a county until such time as it may be utilized 

for development within that county. Under this section the word "originates" means falls in the form of 

precipitation; therefore, the term "county of origin" applies to the county in which the water originates, or the 

county where the precipitation falls. 

 

This foundational system is still in place today, incorporated in the state Water Code.  Based on this opinion, 

the long-standing statutes, and the hierarchy of water rights, we encourage the SWRCB to stand firm and 

uphold pre-1914 water rights, particularly where they serve areas of origin.  

 

Mountain Counties members throughout this region have made significant investments to develop storage and 

to acquire those rights, some over 100 years old, and invested accordingly. The rural communities and their 

leaders have taken great strides to be self-sufficient, are leaders in water conservation and water use 

efficiency, and have maximized the efficient, beneficial use of water as we all prepare for this summer’s 

drought severity and the possibility of drought conditions continuing beyond 2015. 

 

The likelihood of pre-1914 water rights challenged even under a temporary curtailment gives us concern. 
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These are challenging times for all in California and MCWRA stands ready to assist the SWRCB in 

implementing and enforcing post-1914 curtailments in accordance with the water right priority system for 

protection of senior water rights.   

 

If you have any questions, or if I can be of any assistance, please contact me directly. 

 

Sincerely, 

  
John Kingsbury, Executive Director 

Mountain Counties Water Resources Association 

 

c: Board of Directors, Mountain Counties Water Resources Association 

 

       The Honorable: 

 
Governor Jerry Brown 

c/o State Capitol, Suite 3173 

Sacramento, CA 95814 

 

Congressman Tom McClintock 

U.S. House of Representatives 

2331 Rayburn House Office Building 

Washington, DC 20515 

 

Assembly Member Frank Bigelow 

California State Capitol, Room 6027 

P.O. Box 942849 

Sacramento, CA 94249-0005 

 

Assembly Member Beth Gaines 

California State Capitol, Room 2130 

P.O. Box 942849 

Sacramento, CA 94249-0006 

 

Senator Tom Berryhill 

California State Capitol, Room 3076 

Sacramento, CA 95814-4900 

 

Senator Jim Neilsen  

California State Capitol, Room 2068 

P.O. Box 942849 

Sacramento, CA 95814-4900 

  

 

 

 Felicia Marcus, Chair 

State Water Resources Control Board 

P.O. Box 100 

Sacramento, CA 95812-0100 

 

Assembly Member Brian Dahle  

California State Capitol, Room 2158 

P.O. Box 942849  

Sacramento, CA  94249-0001 

 

Assembly Member James Gallagher  

State Capitol, Room 5128 

P.O. Box 942849 

Sacramento, CA 94249-0003 

 

Senator Ted Gaines 

California State Capitol, Room 3070 

P.O. Box 942849 

Sacramento, CA 95814-4900 

 

 

 

  
 

 

  

 


